
The eDiscovery costs challenge

The direct and indirect costs of eDiscovery (being the identification, preservation, collection, processing, review and 

production of electronically stored information or “ESI”) in substantial disputes can be, and often are, hugely expensive. 

The review of documents in particular has the potential to incur the largest proportion of costs during litigation in 

comparison to other phases such as pleadings, witness statements, expert reports or trial. A combination of the volume, 

diversity and proliferation of ESI means that it can be very difficult to predict with certainty how much data might need to 

be collected to deal with litigation, a regulatory matter, an internal investigation or other event, how many documents that 

will result in, how many of those documents will need to be reviewed and produced, and therefore how much eDiscovery 

might cost.  This, along with the technological steps required to make ESI available for review, can make eDiscovery costs 

appear opaque.    

 

Why is costs control important? The Civil Procedure Rules and the serious consequences of failing to comply

A need to control legal spend has become more and more of a priority for organisations as a result of the year on 

year increase in the costs of dealing with eDiscovery and the simultaneous downwards pressure on budgets since the 

financial crisis of 2007.  However, the downside to failing to accurately estimate, track and control eDiscovery costs is 

not just limited to potentially problematic conversations with the client.  When involved in litigation in England and Wales, 

additional factors come to bear in the form of the overriding objective of proportionality  and budgeting requirements 

(whether in a general  or, for certain disputes, very granular  sense).  A failure to keep eDiscovery costs proportionate, 

or allowing them to exceed a formal budget without amending that budget in advance, can see those costs disallowed  

which could turn a victory on the issues into a financial defeat. 

As such, for both clients and their law firms it is important that there is a level of transparency and predictability in 

the costs of an eDiscovery exercise.  To obtain this requires the client, their law firm and their eDiscovery provider to 

collaborate closely and equally to establish the scope of the work, formulate a plan, set a budget and then keep costs 

under review as the matter progresses.   

Controlling costs at source/before an event

Controlling eDiscovery costs for an organisation can, and should, start long before an event occurs through information 

governance.  Information governance is the application of policies, procedures and controls to manage information so 

as to support an organisation’s immediate and future regulatory, legal, risk, environmental and operational requirements.  

In very simple terms it is working out what the organisation has, what it needs, how and where this should be stored/

retrieved and how long it should be kept for (taking into account both legal requirements and business needs).  
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1 See Civil Procedure Rules Part 1 Rule 1.
2 See Civil Procedure Rules Part 31 Rule 5(3)(d) and the requirement to provide an estimate of the broad range of                  
costs that will be involved in giving disclosure, including “…the costs of searching for and disclosing any [ESI]…”.
3 See Civil Procedure Rules Practice Direction 3E Para 1 and the obligation to file a detailed breakdown (in a format 
known as “Precedent H”) of the costs incurred and estimated for each stage of the proceedings from pre-action to 
trial.  
4 See Civil Procedure Rules Part 44 Rule 3(2)(a) and Part 3 Rule 18(b), respectively.
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Good information governance can substantially reduce the burden of an eDiscovery exercise not just in terms of costs, but 

also time (which may be critical in regulatory matters) and drain on internal resources.  This is achieved not just by reducing 

the overall volume of available ESI, but also by allowing clear insight into the ESI that is required to meet the event 

and a surgical approach to its preservation and collection.  In this way, good information governance has the greatest 

downstream effect on the costs of eDiscovery, and the costs of the matter as a whole.  In short, the fewer documents that 

are collected at the very outset then, if a traditional pricing model is used, the lower the processing, hosting and review 

costs will all be.   

Planning an eDiscovery project: it’s a team game

When an event requiring eDiscovery occurs, it is critical to understand the scope of that exercise.  This information will 

allow planning, budgeting and the management of resources.  Equally importantly, it will provide a position of strength from 

which to agree or fight eDiscovery issues.  To scope the project effectively there first needs to be an understanding of 

what kind of matter it is, what the key deliverables are, the deadlines that exist and whether any data protection, blocking 

statutes or other local laws apply.  Secondly, consideration will need to be given to the relevant custodians/data sources, 

the applicable date range, the location, format and likely volume of the ESI, and what its preservation and collection will 

involve in practical terms.  

 

All of this will require input from the key stakeholders.  For large or complex matters this may include representatives from 

the organisation’s in-house legal, records management and IT teams, external counsel and eDiscovery provider along with 

the key custodians (to the extent that they are available and cooperative).  Even then this may not be an easy process.  

For example, the issues may still be evolving, it may be hard to predict how the other parties are going to behave and the 

worse the organisation’s information governance is the harder it will be to gain insight into the ESI before commencing 

the project to some degree.  However, some eDiscovery providers now have consultants who specialise in eDiscovery 

costs scoping and control who can assist in this situation.  Investing properly in this stage of the process will pay very real 

dividends later on and reduce the chances of the costs exceeding expectations.    

Technology: the cause of, and solution to, many eDiscovery problems

As mentioned at the outset of this briefing note, the explosion of ESI driven by technology has created the eDiscovery 

costs challenge.  However, technology also provides the solution to the volume problem.  This is not just in relation to 

the reduction of the document population (such as the removal of non-reviewable files and duplicates during processing, 

and using searches to identify the potentially relevant documents) and review accelerators (such as, email threading and 

near-duplicate identification) both of which many lawyers are familiar with.  In addition, there is specialised technology to 

deal more efficiently with data types that are particularly onerous to review (such as audio or chat) and advanced search 

functionality in the form predictive coding (also referred to as Technology Assisted Review or TAR).  In short, predictive 

coding can identify and prioritise the relevant documents in the review population more effectively than traditional filtering 

methods, and this can significantly reduce the scale (and therefore costs) of the review whilst also improving its quality.  

Although it has been used by some for a number of years, the recent decisions in Pyrrho Investments Ltd v MWB Property 
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Ltd & Ors  and David Brown v BCA Trading & Ors  will no doubt lead to the increased use of predictive coding by clients 

who want to keep review costs down. 

Costs management through project management

In litigation it is often inevitable that the originally planned scope of the eDiscovery project will change as the dispute 

progresses, and when it does it normally expands.  This could be due to factors such as new sources of potentially 

relevant ESI being identified, the sources of ESI yielding more documents than expected, more documents requiring 

review than anticipated or the issues in the dispute evolving or changing (resulting in the need to collect more ESI).  For 

these reasons the original scope, the estimated costs and the costs incurred should be centrally recorded and then kept 

under regular review throughout the project.   

As soon as a change to the scope is anticipated or proposed, the reasons for this change will need to be assessed against 

the original position and the costs consequences evaluated.  This is critical during litigation if a formal Court ordered 

budget is in place, as any extension to the budget will need to be agreed or ordered before the additional costs are 

incurred as otherwise they run the risk of being disallowed which could leave the client substantially out of pocket.  By way 

of illustration, in Elvanite Full Circle Ltd v AMEC Earth & Environmental (UK) Ltd  the Defendant’s last approved budget was 

£268,488.  When the Defendant won the case and disclosed that their costs had risen to £531,946, Coulson J refused to 

vary the budget because the Defendant had not made an application for approval at the point when it became apparent 

that the original budget had been exceeded by more than a minimal amount. 

Move away from the traditional eDiscovery costs model

Where the eDiscovery provider is using traditional volume based models for each of processing (usually charged for per 

gigabyte), hosting (per gigabyte per month) and review (per hour or per document), this makes it far harder to predict costs 

at the budgeting phase or when any scope change arises.  This lack of certainty usually results in the client bearing all 

of the risk of increased costs in the event that the volume of ESI ends up being much larger than originally anticipated.  

Increasingly clients are expecting their law firm and eDiscovery provider to share some of that risk.  For the latter this 

has seen the development of pricing models based on subscription fees, fixed fees or more simple, transparent and 

predictable billing metrics, such as the number of documents reviewed.   

Conclusion

Without proper preparation before an event and planning, monitoring and adjustment after it arises, the costs of 

eDiscovery can very quickly get out of hand as it is impossible to properly control something that is not measured.  The 

creation and maintenance of a reliable budget provides a yardstick against which the costs incurred can be calibrated.  In 

circumstances where litigants need more visibility and control over costs, it is an area that lawyers can ill afford to ignore.  
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